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1 Introduction

At the time of writing this thesis, one can acknowledge that we live in a time of continued
radical change and uncertainty. Besides certain mega trends, including digitalization and remote
work (Grémling and HaR, 2009; Lichtenthaler, 2021), the COVID-19 pandemic presents us
with new challenges. In particular, the way we work and people’s freedom of movement have

changed drastically because of the pandemic (Schwarzbauer and Wolf, 2020).

In March 2020, the World Health Organization (WHO) declared the novel COVID-19 virus,
which first appeared in the Chinese city of Wuhan in December 2019, a pandemic (Cucinotta
and Vanelli, 2020). As a result, governments around the world were called upon to take action
to protect populations from this virus as much as possible, causing economic activity in many
countries to largely grind to a halt. Often, only systemically important businesses such as
pharmacies and grocery stores were maintained to ensure basic supplies for the population
(Burstedde, 2020).

Most importantly, remote work, in all its variety, experienced a major boost due to employers’
objective to not only reduce the risk of a potential virus infection at the workplace, but to also
support their staff through the pandemic by allowing them to work remotely (Flores, 2019;
Islam et al., 2021; Schwarzbauer and Wolf, 2020). This way, governmental pandemic related
regulations could be accounted for, while simultaneously taking advantage of the potential
benefits of remote work. It is the author’s own practical experience that employees took
advantage of not having to commute to the office every day and some even decided to cross
borders and to work out of their vacation homes. This added a global perspective to related

issues.

Due to advanced technology that is available to any business today, it is possible for individuals
to work remotely from almost everywhere without a negative impact to the company (Ktopotek,
2017). From a practical point of view, and again from the personal experience of the author, it
can be stated that the quality of the work does not necessarily change, regardless of whether the
employee works from of their home in Frankfurt or from a vacation home in Switzerland or any

other location in the world, as long as the technical challenges are solved.

However, beyond issues of technology, availability, time zones and general manageability of a
global, virtual team and/or workforce (Ktopotek, 2017; Muralidhar et al., 2020), important legal
issues might have been neglected when permitting remote work on a larger scale, especially

considering that related measures might initially have been considered rather short term (cp.



Czech, 2021). Especially regarding taxation, many challenges and issues remain ignored and
thus largely unanswered (Soled, 2021). From a human resource management perspective, the
question arises where taxes will need to be paid, in which amount and to which welfare system
such international remote workers belong to. Answers to these questions are anything but trivial
as they touch on not only legal obligations of the employer but also social security of the
employee (cp. Nellen, 2021).

Consequently, this thesis aims to answer the following questions:
What are the benefits of remote work and why is it relevant?

What are the possible compliance risks to the employer and the employee if an individual

decides to work remotely from abroad?

How can organizations reduce / avoid these risks?

At first the term remote work will be defined and its relevance as well as its benefits will be

outlined.

The following chapter will focus on the compliance risks that remote work can lead to. The
research will focus on the following topics: immigration, tax and social security issues. All
these legal and fiscal aspects need to be considered separately. The paper will mainly focus on
the Swiss perspective but will also include the double tax treaty the Swiss government has

concluded with Germany.

The last chapter will outline possible solutions to the employer on how to provide flexibility to
the employees, but at the same time reduce the compliance risks involved.



2 Remote Work
Questions: What is remote work?

Why can a remote cross border worker very often not be considered as a
posted worker?

Which legal context conventionally needs to be considered?
What are the benefits and disadvantages of remote work?

In the year 2021 Deloitte conducted a survey about the future of remote work (Deloitte
Worldwide BRC, 2021; Swanson Switzer, 2021). 36.1% of the respondents expect that 50% of
their workforce to work remote and only 3.3 of the respondents expect that 0% of their
workforce to be remote (Deloitte Worldwide BRC, 2021, p. 6). Before the pandemic the
numbers were very different. 2.5% of the respondents expected 50% of their workforce to work
remote and 21.3% expected 0% of their workforce to work remote (Deloitte Worldwide BRC,
2021, p. 6).

Pre-Covid-19

7.4% 3.3% 2.5% 42.6% 21.3%

of Respondents of Respondents of Respondents of Respondents of Respondents

Anticipate Anticipate Anticipate Anticipate Anticipate
100% of 75% of 50% of 25% of 0% of
Workforce to Workforce to Workforce to Workforce to Workforce to
be remote be remote be remote be remote be remote

Future Anticipation

4.9% 13.9% 36.1% 22.1% 3.3%

of Respondents of Respondents of Respondents of Respondents of Respondents

Anticipate Anticipate Anticipate Anticipate Anticipate
100% of 75% of 50% of 25% of 0% of
Workforce to Workforce to Workforce to Workforce to Workforce to
be remote be remote be remote be remote be remote

Figure 1: Comparison Remote Work Before and After Covid-19 (Deloitte Worldwide BRC, 2021, p. 6)



In the past, many employers allowed their staff to work remotely only on exceptional bases, for
example if they had health problems that would make it impossible to commute to work, or
they only allowed it to a handful of employees that were part of the top management (cp.
Felstead and Henseke, 2017). However, with the pandemic employers needed to react
immediately and therefore most employers allowed their employees to work from home.
Suddenly, remote work was the new reality for a big majority of people in Switzerland, as the

author can confirm from her own experience.

Thus, as stated in the introduction, remote work has become a new reality and it is likely going
to remain popular and more widespread even after the pandemic. The same is true for the related
legal and compliance issues.

As a further introductory chapter, laying the foundation for any other additional considerations,
this part of the thesis attempts to provide necessary definitions and to distinguish remote work
from posted work. This aspect is relevant for the remainder of the thesis as both concepts rely
on different legal contexts. Especially with regards to remote work, such legal issues will need
to be summarized here. The specifics of remote work when conducted abroad will be discussed.

Finally, the advantages and disadvantages of remote work will be briefly discussed.

2.1 Defining Remote Work

Remote work is a flexible work arrangement that allows professionals to work from remote
locations outside of the traditional office environment (cp. Charalampous et al., 2019, pp. 51).
Remote work arrangements can be temporary or permanent, part-time, or full-time, occasional,
or frequent (cp. Aradjo and Lua, 2021). It is based on the idea that employees do not need to do
their work in a specific place or office to be successfully. Instead of commuting to an office
every day, remote employees can work on their projects wherever they want, even while they

are on a train, in an air plane or in a café.

Thus, Charalampous et al. (2019, p. 52) provide a brief overview of the chronological
development of the term, ranging from telecommuting to “e-work™ and define remote work as
“... a broader term, used to describe ‘work being completed anywhere and at any time
regardless of location and to the widening use of technology to aid flexible working practices”.
[...] According to this definition, work can be conducted from home, company sites, hotels,

and airports.”



When speaking about remote work, one should also be aware that remote work can be split into
five different categories, depending on the level of risk and compliance issues (Deloitte
Worldwide BRC, 2021, p. 7):

1. Work from home

2. Remote work from anywhere within the local tax jurisdiction

3. Remote work from anywhere within the country of residence

4. Remote work in the office or from anywhere where a permanent establishment exists
5. Remote work from anywhere

Each of the above category has different risks and compliance considerations of remote work.
Where category one — working from home — would be considered as having less compliance

risks than the last category.

In Switzerland, very often the term “home office” is being used (Schulte et al., 2021) even
though the term is not legally defined. The State Secretariat for Economic Affairs, SECO,
defines home office as follows (SECO, 2020, p. 4):

“Home office means that employees are allowed to work from their home. This arrangement
can be temporary or permanent, part-time, or full-time, occasional or frequent. The homework

place is usually connected to the company workplace by electronic means of communication.”

However, this definition of home office is not necessarily aligned with the general
understanding that people might have. During the pandemic crisis, many employees took a
broader approach, as the author of this thesis learned first-hand: They interpreted the term home
office as a work from anywhere they chose. This could mean that they could work from their

vacation home abroad or even while travelling on a train.

2.2 Defining Posted Work

It is important to make a distinction between posted workers living and working in Switzerland
and remote workers. The Council Directive 96/71/EC (OJ L, 1996) defines a “posted worker”
as an individual who is sent by his or her employer to carry out work on a temporary basis in a
member state other than the State where he normally works. This definition excludes persons

who decide on their own to relocate to another country. In that context, especially from a legal



perspective, Fekete (2018) provides a coherent overview of the definitional development of the
term, as well as for a more general perspective on the respective legislation Danaj (2018).

Therefore, a posted worker remains under the direction of their employer abroad. It is up to the
employer to define the working conditions and to decide when the posting ends. Generally, a
posted worker has no Swiss local employment contract and is expected to return to their home
country at the end of the assignment. This means that in contrast with a migrant worker in

Switzerland, a posted worker is not integrated into the Swiss labour market.

It is important to note that one is dealing with a definitional and legal distinction between
terminology here, i.e. remote work vs. posted work, with the latter responding to urgent EU
requirements of free movement of labour, while the former results in certain difficulties to be

addressed below.

2.3 Labour Law and Work Abroad

As stated above and opposing EU regulations with regards to posted work within the EU, when
simply working abroad without any assignment, it is not always clear which labour law applies
in the event of a dispute. In such cases, the private international law can be helpful. The Federal
Act on Private International Law (IPRG) decides which state may apply its laws in an
international context and which is the responsible court (SR 291 - Federal Act on Private
International Law (PILA), 1988). Thus, an employment contract is subject to the law of the
state in which the employee has his or her place of work. If the person is employed in more
than one state, the law of the state in which the employee is domiciled or habitually resident

applies.

With regards to remote work this means that, according to Art. 351 Obligationenrecht (OR)
(Bundesgesetz betreffend die Ergdnzung des Schweizerischen Zivilgesetzbuches, 1983), an
employee who has an employment contract that allows them to work outside of the company
office is obligated to either work from home or from another location or office which has been

defined in the contract.

If employees are allowed to work remotely, this does not change the fact that there is still an
employment relationship according to the Art. 319 OR (Bundesgesetz betreffend die Erganzung
des Schweizerischen Zivilgesetzbuches, 1983). Accordingly, work is done for remuneration in

a subordinate position. The fact that at least some of the work is not performed on the
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company’s premises does not change the existence of an employment relationship and thus the

application of the employee protection regulations of the OR or the public labour law.

While there appears to be legislation according to work contractual issues as well as legal
disputes, more issues arise with regards to compliance and taxes. Some related texts summarize
these issues very well. Gunsel (2021), for example, acknowledges the general problem and

states that this could result in a situation in which

“... the conditions for the application of the cross-border commuter regulation provided for in
the double tax treaties would no longer be met. Moreover, if working from home were to be
carried out over a longer period of time, the 183-day rule [...] would lead to the risk of a salary
split and correspondingly to a proportional taxation in the country of work and the country of

residence.”

With respect to such concerns the OECD (2021) publishes a detailed document containing the
main concerns, and KPMG responds to these with some broad suggestions of how to solve

issues by setting up agencies abroad, or similar (Enache and Puscas, 2021).

To illustrate the problem in more practical relevance Matteotti et al. (2021) detail the following

case:

“Upon commencement of employment, the German employee physically carried out his work
in Switzerland. At a later date, however, he moved to Qatar, where he continued to work for
the Swiss company. The employer subsequently took the view that the obligation to pay
withholding tax ceased upon commencement of the gainful employment in Qatar and applied
for a refund of withholding taxes already paid. The Federal Supreme Court upheld the
employer’s view and obliged the tax authorities to refund the unlawfully collected withholding
tax (FSC decision 137 1l 246 E. 4 and 5). This case law must therefore be kept in mind in the
context of a working from home model triggered by the COVID-19 pandemic.”

2.4 Advantages of Remote Work

Besides apparent issues that will be the subject of subsequent chapters, there are a number of
valid reasons why remote work might make sense for the employer and the employee alike, as

there are many others complicating possible advantages.

These days, in most organizations remote work was introduced to mitigate the risk of a COVID-

19 infection at the office. But as indicated above, remote work is anything but a recent
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development, and there are many more advantages that management should consider when

deciding if remote work should continue to be allowed in the future.

First, by working remotely employees are more productive since they can avoid common
workplace distractions like background noise and interruptions (Jalagat and Jalagat, 2019).
Research shows that professionals that chose to work remotely feel that they increased their
productivity and that they could focus better on their work (Galanti et al., 2021). Thus, remote
work can help employees and organizations to focus on performance. One could even argue
that the office environment can lead to bias and favouritism. Some professionals can create a
positive image by coming in early and staying late, while their actual performance or the quality
of their work might not be that good.

Second, remote work improves the loyalty and retention of the employees. Many professionals
have stated since the early days of remote work that being allowed to work remotely would
make them more likely to recommend their company to a friend. In addition, they state they are
likely to stay in their current job for the next five years (Kurkland and Bailey, 1999).

Third, employees also have obligations outside of their workplace. Working from home allows
them to be more flexible and to spend more time with their friends and families (Sullivan, 2012),
for example by having meals together. Full-time remote workers indicate that they are happy
in their job especially because of not having to commute to work, and through their increased
productivity they have more time for their personal life (Kurkland and Bailey, 1999).

Fourth, Kurkland and Bailey (1999, pp. 54) mention that another reason to implement remote
work is that it widens the talent pool available to the organization, since potential employees
would not have to relocate for the new job.

Fifth, an organization can create a more diverse workforce through virtual teams (Dolan et al.,
2020). Very often these teams consist of members who are separated geographically, sometimes
they even live on different continents. Organizations can benefit from their diverse team

members and their cross-cultural links.

Sixth, According to Flexjobs, people who work from home for 50% of their work time save up
to USD 4.000 per year due to lower transportation cost and the possibility to eat lunch at home
instead of with their colleagues at a restaurant or canteen (Courtney, 2021). Organizations can
also save around USD 11.000 per year for every employee that works from home according to

Global Workplace Analytics (Lister, 2021). Real estate cost can also be reduced by an average
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of 32%, as employers do not have to eke out centrally located office space. Employees can thus
share a workplace as not all of them are going to be at the office all the time.

Last but not least one of the best ways to reduce the carbon emissions is by reducing the
commuter travel (Orange Business Services, 2020). Researchers found that nitrogen dioxide
pollution decreased significantly in China, in Western European countries, and in the USA
during the 2020 lockdown (Myllyvirta, 2020).

Global CO2 emissions for car
commuting vs working from home

Private transport Reslidential Net change

=
-
O
a
Q
(N

B Cilproducts [l Fossilfuels [l Electricity [Jj Other [l CO2emissions

— |

Figure 2: (Orange Business Services, 2020)

2.5 Disadvantages of Remote Work

While remote work has some great advantages, the management of any organization should

also be aware of some possible disadvantages.

To start with, remote workers save time by not having to commute to the workplace, however
working from home makes it more difficult to separate the private and the working life
(Duxbury and Smart, 2011). Employees feel pressured to respond to emails and calls even
outside of their regular working hours or to work even when they are sick. According to
research by Eurofound, longer working hours have a direct negative effect on employees’ health
including the physical condition as well as mental health (\argas Llave and Weber, 2020). Due
to the fact that employees work out of the home office, employers have less control of the

working hours and they can no longer support their workers by creating a safe and healthy
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office environment. Especially in cities like Zurich, the apartments are rather small and not
every individual has an additional room available that they can transform into an office. This is
more difficult especially for employees with little children that are at home all day, as this might

lead to additional interruptions during working hours.

Second, remote work can lead to social isolation (Galanti et al., 2021; Klopotek, 2017).
Especially when starting a new job it is more difficult to get to know one’s co-workers or to
receive face to face training. Employees seem to be less involved in online meetings compared
to the meetings that took place in the office. Another factor is that the number of emails
increases as people now prefer to send emails rather than to directly discuss the topic with a
colleague. This can also lead to longer response times. Moreover, remote workers can be
excluded from company life and the latest news. Isolation may even worsen the health and well-
being. However, this negative impact is mainly observed for workers that work remotely every
day. If employees go to the office on a regular basis for one or two days a week, they are less
likely to feel isolated (cp. Lal and Dwivedi, 2009).

Third, remote work leads to less face-to-face interaction with managers and their direct reports.
Managers may find it more difficult to control their employees and to build up trust (cp.
Faulconer and Gruss, 2018). On the other hand, some of the employees might take advantage
of the flexibility provided to them and work less or even deliver a lower work quality.

Last, COVID-19 has forced employers to build remote work infrastructures. However, these
new infrastructures create an additional security risk (Medina-Rodriguez et al., 2020).
Therefore, organizations should invest more money into cybersecurity and set up a policy to

reduce security risks.

2.6 Interim Summary

There are many types of remote work. An employer has the option to allow their employees to
work from home or to work from anywhere, even from a different country. They can ask the
employee to come to the office once or twice per week or they do not expect the employee to
come to the office at all. Since the pandemic might last for several years, it is important that
organizations and their employees find a balance between offering enough flexibility to the
employees and to keep everything under control. It can be very risky for organizations to allow
their employees to work from anywhere as this can lead to additional tax, immigration, and

social security implications.
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It is also important to point out that a remote worker who chooses to work from abroad is not
considered as a posted worker, since they were not sent by the employer to fulfil a mission
abroad. It is critical to point this out to the employees and to set up a policy that clearly states
what employees are allowed to do while working remotely for their employer. It is also
advisable to ask the employees to come into the office on a regular basis, to meet in small
groups or to set up social online events. Otherwise, the employees may lose the connection to
their colleagues, they may not identify themselves with the company anymore and they may be
less motivated. If the employees and the employer find a good compromise, like a part time

remote work set up, this could lead to a win-win situation on both sides.

However, the potential compliance risks in regard to Immigration, Taxation and Social Security

still remain. In the following, these issues will be discussed in more detail.
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3 The Compliance Risks of Working Remotely from Abroad
Questions:  What are the compliance risks involved when working remotely from abroad?

What are the compliance risks in regard to immigration?
What are the compliance risks in regard to taxation?
What are the compliance risks in regard to social security?

To reduce the risk of a COVID-19 infection at the workplace, management of many national
and international companies have announced in 2020 that all employees can work from home
as per immediate effect. As outlined above, related organizational measurements, especially
regarding remote work, are still in effect today. However, there have been reports of cases
where organizations have withdrawn the permission to work from places other than the assigned
workplace. The reasons for that can be manifold, but the author of this thesis noted that in many
cases companies underestimated the potential compliance risks and complexity of cross-

boarded tax legislation.

Therefore, this chapter will focus on the related issues, structured according to immigration,

taxation and social security.

3.1 Immigration and International Free Movement Agreements

Foreign (remote) workers who want to work in Switzerland require a work permit or are subject
to registration requirements (cp. Beerli et al., 2021). Depending on the nationality of the
employee, different regulations and minimum requirements apply for obtaining a work permit
(cp. Cristelli and Lissoni, 2020). As can be expected for people from the EU or EFTA states
the burden to receive the approval from the authorities is lower compared to persons from third
countries. For example, the Agreement on the Free Movement of People (FMPA) aims to
gradually open the labour markets (Dostal, 2018). The agreement between the EU and
Switzerland has been in force since 2002. It gives Swiss nationals uncomplicated access to the
EU labour market and facilitates access to the Swiss labour market for people who belong to
an EU country.

The purposes of the Agreement on the Free Movement of People are the following (cp. Dostal,
2018):

e The agreement is the basis for the employment of foreign workers
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e The right to enter and take up residency in Switzerland

e The right to be employed in Switzerland

e The right to open a business in Switzerland / The right to be a self-employed person
e Equal living and working conditions for Swiss nationals and foreigners

e The right to remain in Switzerland after termination of employment

The work permits must be obtained before taking up employment in Switzerland. They are

issued by the respective cantons.

3.1.1 Work Permits in Switzerland for EU Nationals

Different types of work permits can be distinguished. To illustrate the most common ones, in
the following, information from the Schweizerische Eidgenossenschaft (2021) regarding work
permits for EU and European Free Trade Association (EFTA) member states will be

summarized:
Work Permit B

This type of permit is issued in the case of an unlimited employment relationship or in the case

of a limited employment contract exceeding 12 months.
Short-term Work Permit L

The L permit is valid for a maximum of 364 days and is normally issued for limited employment
contracts of less than a year. The authorized duration of stay in Switzerland is in line with the

duration of the limited employment contract.
Cross-border Commuter Permit G

The maximum duration of the cross-border commuter permit G is five years. A daily return to

the home country / country of residence is required.
The Residence Permit C

The residence permit C has the advantage of employees no longer being subject to withholding
taxes. Persons from the EU and EFTA member states can apply for this permit after 5 years of

residence in Switzerland.
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3.1.2 Registration Requirements

Workers from the EU or EFTA states may work in Switzerland for up to 90 working days per
calendar year (cp. Dostal, 2018; Schweizerische Eidgenossenschaft, 2021). All that is required
is a notification to the Office of Economic Affairs and Employment. It is important to note that
the 90 working days are limited to the company and to the person (MB Meldepflicht). The
sending employer from abroad must carry out the notification procedure as soon as the

employee provides services in Switzerland for more than eight days per calendar year.

If the employer does not comply with the laws, they must expect a fine of up to CHF 5,000 as
well as a further charge for the inspection costs incurred according to Art. 9 EntsG
(Bundesgesetz uber die flankierenden Massnahmen bei entsandten Arbeitnehmerinnen und
Arbeitnehmern und Uber die Kontrolle der in Normalarbeitsvertrdgen vorgesehenen
Mindestléhne, 1999).

The wage and working conditions that are in force in Switzerland must be followed and will be
reviewed by the relevant authority, especially when the employer chooses to use the
“Meldeverfahren” and the employees are in Switzerland for less than 90 days (cp. Lampart and
Buhler, 2019). This applies in particular to salary, working hours, the number of vacation days,

safety at work and equal treatment of men and women.

3.1.3 Admission Requirements for Third Country Nationals to the Swiss Labour Market

Third country nationals who wish to work in Switzerland must apply for a work permit and are
only admitted on a limited basis (Schweizerische Eidgenossenschaft, 2021b). The conditions
for admission are laid down in the Federal Act on Foreign Nationals (AuG) and in the Ordinance
on Admission, Residence and Gainful Employment (VZAE) (European Union, 2009;
Schweizerische Eidgenossenschaft, 2021a). A person from a third country must fulfil the

following conditions to obtain a work and residence permit:
Economic Interest

According to Art. 19 and 20 AuG third country nationals will be granted a work permit if this
is in the economic interest of Switzerland. The situation on the labour market and the

individual’s ability to integrate must be examined.
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Quotas

In 2021, a total of 8,500 qualified third country nationals may be employed in Switzerland. The
Federal Council has slightly increased the maximum numbers compared to the previous years

due to the continuing demand of the economy (SEM).
Qualifications

The most important personal requirements are that the individual has a university degree and
several years of work experience. It is also helpful if the employer can prove that the individual
is a specialist or a manager. Furthermore, the Immigration authorities (SEM) usually consider

the following criteria:

e Language skills
o Age
e Integration

e Social adaptability

According to Art. 21 AuG, persons from third countries are only granted a permit if the potential
employer can prove that in spite of long and intensive search efforts he or she has been unable
to find a suitable candidate on the Swiss and on the EU / EFTA labour markets. Furthermore,
the job must have been advertised at the Regional Job Centre (RAV).

Third country nationals must be paid equal to Swiss and EU/EFTA nationals (Art. 22 AuG).
The immigration office reviews whether the wage and working conditions of foreigners
correspond to the usual conditions in the local labour market. By doing this, the authorities want
to protect both the third country nationals working in Switzerland as well as the Swiss citizens.

This measure also intends to prevent wage dumping.

Furthermore, third country nationals can only be admitted to the Swiss labour market if they
have an appropriate place to live. This means that the size of their home has to be big enough
for the number of people living there (Art. 24 AuG).

3.1.4 Types of Work Permits for Third Country Nationals

Similarly to EU nationals’ regulations, different types of work permits can be distinguished for
non-EU or non-EFTA member states citizens. Again, the Schweizerische Eidgenossenschaft

(2021) will be cited generally:
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Work Permit B

Usually, a third country national will receive a B permit which is limited to one year. The initial
permit is subject to a quota. The employer must apply for a renewal of the B work permit every
year for as long as the employee is intended to stay in Switzerland. However, the maximum
duration is five years. If the employee wants to move to another canton, an approval from the
authorities will be required.

Work Permit L

If the intended stay is less than one year, the employee will receive an L permit. This type of
permit is not subject to a quota up to a duration of 4 months. After that, it is also subject to a
quota.

Residence Permit C

The residence permit is the most beneficial permit. The employer does not have to deduct
withholding taxes from the employee’s salary and the individual does not require an approval
from the authorities if he or she wants to change the canton or the employer. However, third

country nationals can only apply for a C permit after they lived in Switzerland for 10 years.
Cross-border Commuter Permit G

Third country nationals can also obtain a cross-border commuter permit. However, they must
have a permanent residence in a border region to Switzerland. The permit is limited to one year
and is only valid for the border region of the issuing canton. If the person wants to change jobs

or even the professions, this must be approved by the authorities.
Lastly,
Management transfer (GATYS)

If a third country national is sent abroad on an assignment from their employer to work in
Switzerland for a limited period of time, and this individual is considered a manager or above,
then the individual can benefit from the “General Agreement of Trade in Services” (European
Commission, 2021) and may stay in Switzerland for up to 48 months. The duration of the work

permit is in line with the duration of the assignment.
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3.1.5 The Schengen Agreement

The Schengen Agreement has been in force since 2008. Based on this agreement, the systematic
border controls in the Schengen area have been abolished. This makes it easier for international
tourists and workers to travel. Another advantage of the Schengen Agreement is the Schengen
visa for third-country nationals (Dostél, 2018; SchengenVisalnfo.com, 2021). The Schengen
visa may also allow the holder to stay in other Schengen states. This is particularly important
for international organizations that have several branches in different Schengen countries,
because it means that an employee who is a third country national can easily visit another branch

as long as the Schengen visa is valid.

Such agreements, however, mean that it is not easy for remote workers to receive a Swiss work
permit. While EU/EFTA national can enter Switzerland without a visa requirement, they will
also need to apply for a work permit in Switzerland to be allowed to work from their home
office in Switzerland. In general, an EU/EFTA national who has a local Swiss employment
contract, that meets the Swiss requirements (salary, vacation days etc.) will receive the work
authorization. Even if the individual is on an expat assignment or self-employed in Switzerland

a work permit will be granted if the requirements are met.

EU/ EFTA nationals that intend to stay in Switzerland for more than 8 days for business
purposes must report their stay to the immigration authorities (Meldeverfahren). If the intended
stay exceeds 90 days, the application of the work permit L or B will be required. Some third
country nationals like Indians even require a Schengen visa to enter Switzerland as a tourist.
Working in Switzerland based on a tourist visa is prohibited and will lead to fines (cp.
Schweizerische Eidgenossenschaft, 2021a)

For third country nationals it is even more difficult to receive work authorization since there is
a limited amount of work permits available per calendar year. In addition, the employee must
be highly qualified to receive the approval. If a company sends a third country national to
Switzerland who is part of the management or a specialist the employee may qualify for the
GATS. This process does not require an employer to prove that they could not find an equal
qualified individual within Switzerland or the EU / EFTA states.
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3.2 Taxation

If an employee works remotely for his employer and remains in the home country, this does
usually not have any impact on the tax liability. However, if the employee choses to work from
abroad, especially for an extended period of time, this could lead to additional obligations for

both the employee and the employer.

3.2.1 Tax Residence

An individual is considered a tax resident of Switzerland if he or she maintains a tax domicile
in Switzerland (Oberson and Hull, 2011, pp. 3). If an individual lives in Switzerland with the
intention to remain in Switzerland, then this person establishes a so called “tax domicile”
(Oberson and Hull, 2011, pp. 107). A “domicile” is defined as the place where a person lives
with the intention of a permanent stay. This can also be defined as the centre of vital interests.
The centre of vital interests is where the individual has their personal relationships, where their
friends and family members live, where they spend their free time and where they have active
club memberships. However, an individual cannot freely choose the tax domicile. When the
authorities must evaluate where the personal interests of a person are, they look at objective

criteria and they do not only consider the declarations made by the individual.

On the other hand, a place of work does not qualify as a tax domicile (cp. Collins and
Shackelford, 1996). An individual establishes a tax residence if he or she stays in the country
for a minimum of 30 days and when they carry out a gainful activity, or if the individual stays
for longer than 90 days. In this case no gainful activity is required to become a tax resident. If
the individual exceeds the minimum period, then the unlimited tax liability will apply
retroactively to the first day when the person arrived in the country. When calculating the
number of days one spends in Switzerland all days must be considered, even weekends, public

holidays, or vacation days (Oberson and Hull, 2011, pp. 3).

According to the article 3 of the Federal Act on Direct Federal Taxation (Schweizerische
Eidgenossenschaft, 2021a), an individual becomes taxable on the worldwide income when he
or she establishes a tax residence in Switzerland. In addition, one should consider that when a
taxpayer leaves Switzerland to move to another country, this individual will continue to have
the tax domicile in Switzerland until a tax domicile is established in the new country. This
approach would even apply to a globe trotter who leaves Switzerland to travel the world. These

persons would still be subject to an unlimited tax liability in Switzerland until they establish a
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tax domicile in a new country. This would even be the case if they would live on a boat for
several years. In short, the authorities will only accept that a person has a new tax domicile
when the individual cuts ties with the former tax domicile and established a new tax domicile

(Schweizerische Eidgenossenschaft, 2021a).

3.2.2 Limited Swiss Tax Liability

An individual can become taxable even if he or she does not have a tax resident status in
Switzerland. One can become subject to a limited tax liability by creating an economic
attachment according to article 5 of the Loi fédérale sur I’'impot fédéral direct (LIFD)
(Schweizerische Eidgenossenschaft, 2022).

This applies in particular to the following groups:

e Members of the board of directors or Management of a Swiss company receiving
royalties or other remuneration
e Cross-border workers,

e Owners of a real estate situated in Switzerland

If a person becomes taxable based on the economic affiliation, the taxation is limited to the in-
come that was generated in Switzerland (Art. 6 LIFD). However, the worldwide income also
needs to be declared in the tax return in order to determine the applicable tax rate (Art. 7 LIFD).

This method is called the progressive tax rate principle.

3.2.3 Switzerland and its Double Tax Agreements

Double Tax Agreements (DTA) are international treaties that are binding under international
law and are an integral part of domestic law. If the internal law contradicts a DTA, the DTA is
to be given precedence and the internal law is restricted. The DTAs take precedence over federal
law and cantonal tax law. The internal tax law of Switzerland is not abolished but forms the

basis for any taxation (State Secretariat for International Finance, 2022).

Thus, a DTA sets limits to the contracting state in asserting tax claims on Swiss territory. The
DTAs contain allocation norms which determine which state is allowed to tax which tax object.
According to this, it is up to the respective state to decide whether and to what extent to tax the
taxable object on the basis of domestic law (Mausli-Allenspach/Oertli, 2010 pp 561).

23



Accordingly, Switzerland levies taxes in an international context if the relevant DTA assigns
the right to tax to Switzerland and if there is an internal legal basis (State Secretariat for

International Finance, 2022). However, the DTA can also restrict the right to tax.

3.2.4 The Tie Breaker Rule

Since Germany is a neighbouring country of Switzerland and many Germans travel to
Switzerland for either work or leisure, it makes sense to have a closer look at the DTA between

Germany and Switzerland.

The first DTA between Germany and Switzerland was signed in 1976 and defines which
country has the taxation right (LawyersSwitzerland.com, 2019). The double tax treaty between
Switzerland and Germany includes the tie-breaker rule, which helps to determine which country
has the right to tax a person as the country of residence in case the person qualifies as a resident
according to the domestic laws of Germany and Switzerland (Art. 5 DTA Germany and
Switzerland). For people that usually reside in more than one country or for employees who
work in one country and reside in the other country, this is very common (Maisto, 2010, pp.
576). As mentioned before the country of residence taxes the worldwide income and the other
country taxes only that income that was generated in that country. Hence, a double taxation of

the same income is avoided.

The tie-breaker rules are based on facts and circumstances. They provide a step-by-step test that
helps to determine which of the two countries can tax the worldwide income (cp. Maisto, 2010,
pp. 576):

1. The individual is considered a treaty resident in the country where they have a

permanent home.

2. If the individual has a permanent home in both states, then one must determine where

the “centre of vital interest” lies by considering the family as a criterion.

3. If the centre of vital interest cannot be determined, the next step is to check where the
individual habitually resides.

4. If it is not possible to determine where the person habitually resides, the tax residency

will be determined according to the nationality of the individual.
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5. Is the individual a national of both countries or neither of the two countries, then the tax
authorities of both states must decide by mutual agreement which country should be al-lowed

to tax the person as the country of residence.

Once the country of residence has been determined based on the DTA, the next step is to decide

which country has the right to tax the employment income.

3.25 The 183-Day Rule

According to article 15 DTA between Germany and Switzerland, the employment income is
assigned to the country where the work is carried out (KPMG, 2019). However, there are a few
exceptions to this basic rule. The most important one is the 183-day rule, which states that the
place of work does not take precedence if the employee was physically present in the other
country for less than 183 days in any twelve-month period, the salary was paid by an employer
who is not based in the working state, and the personnel costs have not been passed on to a
permanent establishment at the place of work (Federal Ministry of Finance, 2006).

Consequently, if the employee stays in the country for more than 183 days or if the personnel
costs are borne by a permanent establishment, then taxation is again based on the place of work
principle. This exception is very important for posted workers as it enables their employers to
send them to other countries for work, without the workers becoming subject to income taxation

abroad.

3.2.6 Special Groups of Employees

When defining a tax strategy, special attention should be paid to a certain kind of groups of

employees as there are special agreements in place between Switzerland and Germany.
The cross-border commuters

A cross-border commuter is a person who works in one country and is domiciled in another
country. These commuters usually return to their place of residence every day(Federal Ministry
of Finance, 2006, pp. 5). Art. 15a DTA Switzerland and Germany determines how cross border

commuters should be taxed on their employment income.

A cross-border commuter from Germany (country of residence) to Switzerland (country of

work) will be subject to an unlimited tax liability in the country of residence (Germany).
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Switzerland, as the country of work, has the right to deduct a tax at source of 4.5% from the
income of the individual. The paid withholding tax in Switzerland can be credited in the country
of residence (Germany). Thus, as an exception to the rule, income earned by cross border
commuters is mainly taxed in the country of residence (Art. 15a DTA Switzerland and

Germany).

It should be noted that the cross-border commuter status according to the tax law is not
automatically linked to the Swiss cross-border commuter permit. If the person does not return
to the place of residence (in Germany) every day, the cross-border commuter status may no
longer apply. This is the case if a person was unable to return to the place of residence for more
than 60 working days within a calendar year (cp. KPMG, 2019). A non-return day is defined as
a day when it was not possible for the employee to return home due to business reasons (long

meetings, business travel etc.).

According to the German-Swiss consultation agreement a return to the home place is considered
as unreasonable if the daily commute from the workplace to the place of residence by car is
more than 100 kilometres or if the commute by public transportation takes longer than 1.5 hours
one way (cp. KPMG, 2019). Hereby it is the responsibility of the cross-border commuter to
prove that he or she did not return home. A confirmation by the Swiss employer is required for
this. In case the employee stays at the place of work for private reasons, this has no influence

on the tax status.

If the status as a cross-border commuter no longer applies, the income generated from
employment is fully subject to the regular Swiss tax at source rates (that usually apply to
foreigners) on their workdays they spend in Switzerland. The German workdays will be taxes

in Germany.
The international commuter

The term “international commuter” describes a person whose main residence differs from the
place of work and for whom a daily commute is not possible due to the long distance (ECA
International, 2019). Usually, the international commuter returns to the main place of residence

on the weekends, since his or her centre of life is there.

Employees who carry out a gainful activity in one country and who are married or live together
with their partner in another country, the ties to their family are stronger than the ties they

created at their workplace (European Union, 2021). Therefore, the place where the family is
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located will be considered as their tax domicile, even if they only return home on weekends or

when they are on vacation.

The taxation of the international commuter is not explicit mentioned in the DTA between
Switzerland and Germany. Therefore, the general rules apply. Accordingly, the individual is
subject to an unlimited tax liability at the main residence and subject to limited tax liability at
the place of work. Therefore, the state where the individual works may tax the employment

income.
Managing Directors

Article 15 paragraph 4 of the Swiss-Germany DTA contains the exemption of the managing
director (Federal Ministry of Finance, 2006, p. 5). Managing directors are usually persons who

are registered in the commercial register as authorized signatories.

The centre of interests for managing directors is at their place of work. However, the managing
director still has the option to prove that the ties with the place where their family is located are
stronger.

Accordingly, the employment income of a managing director of a corporation is taxed in the
country in which the employer is registered. The place of work and the domicile of the executive
are not decisive. If the executive employee is a resident of Germany and works for a corporation
based in Switzerland, the right of taxation falls to Switzerland.

Board of Directors

The income of the Board of Directors members is subject to taxation in the state, where the
company is registered. The members of the board of directors may not engage in any operational
activity. If a member of the Board of Directors receives a remuneration for an operational
activity, the income will be taxed in accordance with article 15 paragraph 1 or 4, and will

therefore be treated like managing directors (cp. Federal Ministry of Finance, 2006).

3.2.7 The Principle of the Economic Employer

If an employee is posted to a subsidiary abroad, one must check whether the receiving company

in the host country becomes the economic employer.
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The Cantonal Tax Office has listed the following requirements that have to be met in order for
the receiving company to become the economic employer of an assignee (1B zur faktischen
Arbeitgeberschaft):

e The employee’s work performance abroad is essentially the same as the
company’s business activity in the home country.

e Thereceiving company carries the responsibility and the risk for the employee’s
performance.

e The receiving company has the authority to give instructions.

e The host company bears the wage costs.

e To what extent will the employee be integrated in the company abroad?

e Which company determines the work the employee must carry out?

According to the OECD treaty the company that bears the responsibility and the risk and that

benefits from the work performed by the employee will be considered as the employer.

If based on the above criteria, the receiving company is qualifying as an economic employer,
while the company in Switzerland is obliged to pay withholding taxes.

According to internal practice, the cantonal tax office in Zurich only examines if the receiving
company qualifies as an economic employer if the employee spends more than 3 months in the
country. Before the threshold of 90 days, the Zurich tax office assumes that the entity in the
host country is not considered an economic employer due to the short stay in Switzerland. It
should be noted that only the workdays the employee physically spend in Switzerland will be

taxable in Switzerland (IB zur faktischen Arbeitgeberschaft).

3.2.8 The Swiss Withholding Tax Obligation and the Reform of 2021

Unlike in many other countries, in Switzerland no withholding tax is being deducted from the

employment income. The following two groups are an exception:

e Employees from abroad, who are resident in Switzerland but who do not have a
residence permit C, are taxed at source on their employment income according to
article 87; 1 DBG.
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¢ Individuals who are domiciled abroad and who are therefore subject to a limited

tax liability in Switzerland.

In both cases the employer is responsible for deducting the withholding tax and remitting it to
the cantonal tax authorities. The cantonal tax authorities administer the withholding taxes. Each

canton has its own withholding tax guidance (Mausli-Allenspach/Oertli, 2010 pp 277).

The withholding tax is calculated and deducted based on the monthly gross income (1B
quellensteuerpflichtige Personen Kanton Zirich). This deduction includes cantonal income
taxes as well as the federal income taxes. For many employees, the deduction represents the

entire tax liability in Switzerland.

If an individual earns more than CHF 120,000 gross per year and it subject to unlimited tax
liability in Switzerland, then the person is obliged to file a tax return according to article 4 QStV
(Verordnung des EFD tber die Quellensteuer bei der direkten Bundessteuer, 2018). The income
and wealth tax due will be calculated based on the worldwide income and wealth. The

withholding tax already paid is credited against the assessed tax amount (Ruch, 2002 pp 275).

Individuals domiciled abroad may also be subject to withholding tax on their employment
income. These persons are subject to limited tax liability in Switzerland. This also applies to

Swiss nationals who live abroad.
This is particularly the case for the following types of income (Ruch, 2002 pp 273):

e Income from employment of employees who work in Switzerland as cross-
border commuters or as international commuters

e Income received by artists, athletes, and speakers for their activities in
Switzerland

e Remuneration of the board of directors and managing directors of Swiss

companies

In these cases, the deducted withholding tax represents the definitive tax burden. The taxpayer
may not file a tax return in Switzerland to correct the tax tariff. Unless if at least 90 % of the
worldwide income is taxable in Switzerland in the corresponding tax year. The legal basis for
this can be found in art. 14 QStV.
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Upon obtaining the C permit, a foreign person is no longer subject to Swiss withholding tax but
to the ordinary tax assessment. This means that the person must submit a tax return in any case,

regardless of whether he or she reaches the CHF 120,000 gross annual salary limit.

Exemption from the withholding tax obligation

Employees liable to withholding tax may be exempted from the obligation to pay tax if the

following conditions are cumulatively met (Ruch p 277):

e The Swiss company is not the economic employer

e The worker stays in Switzerland for less than 183 days within a 12-month period
e The employee does not receive any remuneration out of Switzerland

e Thereis no direct cross-charges of the wage costs to the permanent establishment

in Switzerland.

If the above conditions are not all met, then the salary of the person concerned is subject to tax

from the first day of work in Switzerland.

The Reform of 2021

Former legislation in Switzerland regarding withholding tax has been revised in 2016, and is in

effect as of January 2021.

Before that date, if an individual earns more than CHF 120,000 gross per year and is subject to
unlimited tax liability in Switzerland, then the person is obliged to file a tax return. The income
and wealth tax due will be calculated based on the worldwide income and wealth. The

withholding tax already paid was credited against the assessed tax amount.
According to a respective report from PricewaterhouseCoopers (2021),

“... employees can no longer use a withholding tax tariff correction form to claim deductions
from pension buy-ins and Pillar 3a contributions. Any potential tax benefit from these
deductions are to be claimed solely through the filing of a Swiss tax return. [Moreover] Swiss
tax residents earning less than CHF 120,000 p.a. and taxed at source may voluntarily file a tax
return to claim additional deductions. However, actual tax rates applied in the Swiss tax return
may be higher than the average withholding rates applied through payroll resulting, in some

cases, a higher tax liability that may partially or fully offset the expected savings from pension
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buy-ins and Pillar 3a contributions. [T]ax resident in Switzerland who are taxed at source and
do not reach the gross salary threshold of CHF 120,000 are mandatorily required to file a tax
return reporting worldwide income and assets if they have other taxable personal income or

2

assets.

Therefore, regarding the withholding tax there are currently many open questions (cp.
PricewaterhouseCoopers, 2021).

3.2.9 Permanent Establishment

An important issue to address is the question when the home office in Switzerland leads to a
permanent establishment for the employer. From a Swiss perspective, a permanent
establishment is a fixed place in which the business activities of a company are carried out
either partially or as whole (cp. Skaar, 2020). This means that the concept of a permanent
establishment is more narrowly defined in the Swiss internal tax law than in other countries,

where, for example, a fixed place of business is not always required.

For a business activity to constitute a permanent establishment, it must last for a certain time
and have a certain importance for the business (cp. Schaffner, 2013; Thorpe, 1997). The
temporary business activity in a home office for a few weeks or months — for example as a
result of a pandemic — does not in principle create a permanent establishment. This is even the
case if the activity is carried out temporarily at home and it is of crucial importance to the
business. Even activities like answering emails in the evening or preparing for business
meetings do not in principle create a permanent establishment, even if these activities are

regularly carried out from home.

However, if a substantial part of the work is performed in the home office over a period of at
least six to twelve months, this activity can lead to a permanent establishment at the place of
the home office (Olivier, 2002, pp. 866). In such cases, a home office is a fixed facility in which
part of the company’s business activities are regularly carried out. From a Swiss perspective, it
is also crucial whether the “business facility” is allocable to the employer. This is the case if
the home office is under the employer’s power of disposition. For the employer to have the
power of disposition, it is not necessary to have unrestricted access to the home office, or for
the home office to be owned or rented by the employer. The important factor is whether the
employer instructs the employee to use the home office for business purposes. This is generally

the case if the employer instructs the employee to carry out certain business activities in the
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home office or if there is an agreement in the employment contract. Another criterion is whether
the employer also bears the costs for the home office. In a worst-case scenario, if the employer
does not provide the employee with a suitable workplace and the employee is therefore forced
to work from home, this could lead to a permanent establishment at the location of the home

office of the employee (cp. Skaar, 2020).

In the opposite case, if the employer provides a suitable workplace that is permanently available
to the employee and the individual decides to work from home against the employer’s will, the
home office does not lead to a permanent establishment due the employer’s lack of power of
disposal, regardless of the scope of the activity that is carried out there. However, so far, the
Swiss case law has not dealt with this topic in detail.

There are many uncertainties when it comes to the question if a home office leads to a
permanent establishment. If a home office in Switzerland creates a permanent establishment,
this leads to a limited tax liability of the employer. If the employee does not generate a revenue
by the activities in the home office, the allocation of the profit for taxation is more difficult.

3.3 Social Security

Another important issue deals with the question whether remote work has any impact on social
security contributions, similarly to the challenges described above regarding tax. Obviously,
when employers allow their employees to work remotely, they must consider the social security
laws of the countries involved. It is safe to assume that when the workplace is abroad for an
unlimited period of time, the individual and the employer will become subject to social security
contributions at the specific location. To avoid social security obligations to multiple states,

Switzerland has concluded social security agreements with various countries.

Similarly, to the tax issues discussed before, for social security purposes, states can be divided

into three categories:

1. Countries applying the EU regulation

2. Countries that have signed bilateral social security agreements with other states

3. Third countries
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If a person is a Swiss national or a national of an EU/EFTA member state, then only the social
security scheme of one member state applies (Jorens and van Overmeiren, 2009). This is
governed by the EC regulation 883/2004 (Schoukens and Pieters, 2009). The agreement is
designed to allow people in the EU and Switzerland to settle and work in any other EU country

or Switzerland without that person incurring gaps in their social security coverage.

3.3.1 Social Security Principles

The following principles are relevant to both the Agreement on the Free Movement of People
and the bilateral social security agreements (cp. European Union, 2004; Jorens and van
Overmeiren, 2009; Verschueren, 2009):

1. The principle of equal treatment

Any kind of discrimination based on nationality is prohibited. There shall be no difference in
treatment with regard to employment, pay and working conditions. Foreign nationals shall be
treated equally to Swiss nationals (Ruch, 2002 pp 221).

2. The place of employment principle

In determining the applicable social security law, the place where the employee works is
decisive. This means that, in principle, every person is subject to social security contributions
in the country in which he or she works and not in the country in which he or she is domiciled.

This regulation is generally valid and is not subject to any time limit (Ruch, 2002 pp 221).
3. Subjection to the legislation of one country

The laws of one country are applicable even if the employer’s domicile or registered office is
in another country or if the gainful activity is carried out in several countries. The employer

who is located in another country can also be obliged to pay contributions.

The following criteria must be considered in order to determine where the employee and
employer are subject to social security contributions (cp. European Union, 2004; Pennings,
2009; Schoukens and Pieters, 2009):

1. place of employment

2. place of residence of the employee
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3. registered office of the employer
4. main activity

If an employee is employed in several member states, the respective person is subject to social
security in the country in which they establish a residence. The prerequisite for this is that the
person also pursues an activity in the country of residence. If this is not the case, the person is
subject to social security in the country in which the employer has the registered office or a

permanent establishment and in which country the person is mainly employed.
4. The totalization principle

If a person has worked in several states during his or her life and has contributed to the social
security systems of several member states, then they can apply to receive pension payments
from these states once the individual reaches the retirement age. The individual would even be

eligible for benefits in the event of disability or in the event of death (Ruch p 222).
5. The export of benefits principle

An individual who has made social security contributions to one or more member states retains
the right to claim benefits, even they are a resident in another state when the benefits are
claimed. This means that a person who has worked in Switzerland and Germany and who has
made social security contributions to both schemes will retain pension rights even if they spend

the retirement in Spain.

There is a general obligation to export Swiss benefits to EU countries, except for the
unemployment benefits, the integration measures of the IV and the cantonal supplementary
benefits. In general, Swiss social security contributions are due on the salary paid to an
employee if the individual is a resident in Switzerland or if he or she receives a remuneration
for business activities carried out in Switzerland (cp. Elert and Brooks, 2017). This is the case
even if the employer is domiciled abroad. However, the employee has to do a business activity
in Switzerland which exceeds three consecutive months in a calendar year. If an employee
becomes subject to social security obligations in another state, then the employer should register
himself in the foreign country to be able to contribute to the social security system of that state.
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3.3.2 The 25%-Rule

The 25% rule states that the social security system of that state applies, in which the worker has
his or her residence and where he or she carries out a substantial part of the work activity
(European Commission, 2022). A workload of at least 25% of the total work activity is
considered as a substantial part (“25% rule”). However, if the employee has a foreign employer
and if he or she spends less than 25% of their work activity in the country of residence, then the

social security system of the country where the employer is located applies.

Working from home can affect the applicable social security system (cp. Martinsen et al., 2019;
Mei, 2003). As already outlined, a home office in Switzerland can lead to a permanent
establishment of the foreign employer in Switzerland. In this case, the social security authorities
may take the standpoint that the Swiss permanent establishment and not the foreign employer
is to be considered as the employer. This is even more the case if the employer registers the

permanent establishment in Switzerland as a branch office.

In this case, due to the 25% rule, if the employee spends more than 25% of their working time
in the home office, then this also generally leads to the application of the social security system
of the country where the employee has their place of residence/home office. This is the case
even when the employer was not informed by the employee about their home office abroad or
even when this happened explicitly against the employer’s will. To prevent these things from
happening, employers could include in the employment contract that employees may not spend
more than 25% of their working time at their place of residence and that they must keep a

calendar, which allows them to control the number of days spend abroad.

In exceptional situations, an employee may spend a substantial part of their working time in the
home office, even if this was not intended when the employment contract was set up. This could

be due to personal reasons, like health reasons or due to a pandemic.

Because of the COVID-19 pandemic the Federal Social Security Office announced that the
applicable social security system is based on the usual place of work. If a substantial part (25%
or more) of the working time is temporarily spent in the home office abroad, due to the
pandemic, this should have no effect on the applicable social security system. However, it is

recommended to request a binding confirmation form the social security office.
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3.3.3 The Al-Certificate

By issuing the Al certificate the social security institutions confirm that the employee who is
currently working abroad for a limited period of time continues to be subject to the social
security system of his home country (cp. European Union, 2022; PricewaterhouseCoopers,
2019). Based on the A1 certificate the employee and the employer do not have to contribute to
the social security system of two countries. The maximum posting period is two years. In
principle, the form would have to be applied for from day one when an employee is on a

business trip abroad. However, this is rarely done.

The Al certificate simplifies the free movement of people, as a foreign employee can work
abroad for a short period of time without having to change the social security system. The
employer must apply for the Al certificate before the employee starts working abroad
(European Union, 2022). Although the European Court of Justice also recommends applying

for the Al as early as possible, the certificate can also be applied for during the posting.

The following criteria must be fulfilled (cumulative) in order to be allowed to apply for an Al

certificate (cp. European Union, 2022):

e The assignment period is for no longer than 2 years

¢ Significant activities of the posting company in the posting state

e The employee was covered under the social security system of their home
country before they went on assignment

e The expat is not sent abroad to replace another posted worker

e The employee is a Swiss or EU national

e The posted employee has an ongoing employment relationship with the

company in his home country

3.4 Interim Summary

As can be seen from the above stated discussion, the subject of remote work from abroad,
especially for an extended period of time, is a complex one. This is regardless of the decades
of experiences of related issues, EU, Swiss, or further international regulations, and even

despite the past and present urgency related to the COVID-19 pandemic.

In a nutshell it can be summarized that the issue of work-related movement across a border

touches on a number of legal issues regarding immigration, and thus also tax liabilities, as well
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as questions addressing the responsibilities towards and rights towards local and home social
welfare systems. Many of these issues depend on any legal agreements between the respective
countries, the reasons for working abroad, the duration of the stay, as well as the nature of one’s
own job and/or assignment. What needs to be stressed is that many organizations might have
underestimated the readiness of employees, at least in some industries, to work remotely abroad,

and their own legal and fiscal responsibilities when permitting such.

Therefore, the following chapter is concerned with which actual organizational measures might

be appropriate to avoid the potential risks and downsides of remote work in pandemic times.
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4  Possible Solutions
Questions:  How can organizations reduce compliance risks that remote work from abroad

creates?

During the pandemic global mobility professionals might receive a lot of requests from
employees who want to work from home or even from another country. Moreover, management
might consider such measures as very appropriate considering the current COVID-19
circumstances. On the one hand, organisations should be as flexible as possible in implementing
related measures. On the other hand, they should also minimize the compliance risks for the

employee and the organization.

From the author’s experience it can be said that there are cases in which employees have already
started to work remotely from abroad. If this is the case, the responsible HR professional must
react promptly to find a suitable solution to avoid any legal dangers. There will never be an
ideal solution that fits all, instead each case must be evaluated separately considering the
circumstances of the employee, their position in the company and the legal requirements of the

country where he or she wishes to work from.

This chapter aims to address the potential solutions in addressing compliance risks related to
remote work from abroad. It is based on the issues detailed before, however, in terms of
suggested solutions, it is focused on the author’s own personal professional background and
expertise in the field. In this way, novel, practical and applicable solutions are the main goal of

this section.

4.1 Risk Assessment

Since each case of remote work from abroad might be different, an individual risk assessment
is required. General management should work together with the HR department in the host and
the home country, the legal department, the corporate tax department, the payroll department,
the responsible business manager, etc., and it is also advisable to consult an external
immigration, tax, social security and labour law consultant. Involving different parties will

improve the analysis and then the stakeholders can make a decision together.

Since the risk assessment is so complex it should be managed centrally, for example at the
headquarters of a company, and it should not be managed by individual legal entities as this can

lead to inconsistency and probably not all stakeholders would be involved. Another advantage
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of managing all cases centrally is that the team members benefit from experience, decisions can

be made faster over time and it is more likely that employees are being treated equally.
When preparing the risk assessment, the following areas of concern should be covered:

Position of the employee

e Can the employee’s job be done remotely?

¢ Isthe employee in a leadership position? If the employee is part of the leadership
team or a board member, this may have an impact on the corporate residence as the
place of effective management. Many countries have special taxation rules for

leadership members and board of directors. They might become taxable in the host
country from day one.

e Does he have any direct reports?

¢ Did the employee work remotely in the past and was his or her work quality still
at a high level?

e Does the job require face to face meetings?

Permanent Establishment

e Isthere arisk to create a permanent establishment?

Does the organization have a legal entity in that country?

e Does the organization have a legal entity in that country?

e Is there a minimum wage requirement and if so, does the employee’s current
salary meet this requirement?

e Which legal entity regulates defines the compensation?
e s it possible to offer a local employment contract at that location?

e Does the current salary fit into the grading structure of the host country?

The salary can also be too high, which can also lead to a risk. For example, if the employee’s
position is a purchaser, he should be paid similar to a purchaser in the host country, since other
employees in that same position could ask to be paid equally since they perform the same job
and might have a similar educational background and experience.
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Timing
e For how long does the employee plan to work from abroad?

If the employee plans to work abroad for a short period of time, the compliance risks involved
tend to be smaller. It is advisable to only approve requests for a short period of time and

document the expected return date.

If the employee plans to work from abroad for a longer period of time (more than 90 days),
consider offering him an international assignment contract or a local employment contract, if
this is possible. However, it is very expensive for the employer to set up an international
assignment contract. Therefore, a local employment contract might be the better solution for

the employer.

Family status

e Is the employee married, do they have children?

e  Will their family relocate with him or her?

Depending on where the family is located, the centre of vital interest may move to another
country or the employee may even establish two tax residencies. The nationality and

immigration status for the family members should also be considered.
Nationality

e What is the nationality of the employee?
e Does he or she have the right to live and work in that country?
e If not, can he or she apply for a work permit, what are the chances to receive

approval for the work and residence permit and what are the costs involved?

Tax Residence
e Will the employee create a tax residence in the other country?

If the employee establishes a residency in another country this could have an impact on his net

pay.
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Social Security

e Will the employee and the employer become subject to social security
obligations at the new location?

e In case the employee becomes subject to the social security system in the new
location, is this system beneficial for them and is the employee aware of this?

In a case like this, it makes sense to provide a pension cap analysis to the employee, where he
or she can see the requirements to be met in order to be eligible for a pension payment in the

new location. A comparison between the old and the new host location might also make sense.
Payroll

e Does the employer have a reporting obligation?

e Does the employer have to deduct and transfer a wage tax to the authorities in
the new location?

e Can the wage tax deductions in the home country be stopped?

e |f wage taxes need to be paid to both countries, who will cover the cost for the

cost for this?

Additional to all the above mentioned issues it is recommended to always involve local experts
regarding taxation, social security and immigration. It needs to be clarified if the employee will
acquire new employment rights in the host country and if they are an additional risk to the

employer.

Once the urgent cases have been solved, the Global Mobility Professional should take the time
to draft a policy for remote work. Here it is important to involve a large and diverse group of
stakeholders, internal and external experts to get their feedback and approval for the policy.
Depending on the size of the organization it might make sense to have more remote policies in

place for specific regions (European Union) or countries like the USA.

Special attention needs to be paid to the employee protections rules in various countries. It is
very important to follow the local rules (respect foreign holidays), laws, and minimum

standards (health and safety, minimum pay etc.).

In the policy it is also possible to list certain countries from which employees are not allowed

to work remotely, for example out of Iran, Irag, Afghanistan, Cuba etc.
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A policy will not solve all cases and problems, but it can reduce compliance risks, give guidance
to employees and their managers, and ensure that a minimum standard is met, and employees

are treated fairly.

4.2 Solution Scenarios

In this chapter possible solutions will be presented for different scenarios.

4.2.1 Scenario One
Situation:

An employee with a Swiss employment contract wants to work remotely from his home in

Switzerland.

Challenge:

How to set up a local Swiss employment contract with the option home office.
Solution:

According to Swiss Employment Law an employee cannot claim to work from home on their
own accord. However, the employer and the employee can agree that the individual can perform

a part of his or her work from home.
The following topics should be regulated in the employment contract:
Place of Work

The employer shall determine that, in addition to the place of work at the registered office, the
employee’s place of residence may also be the place of work. The “may” phrasing is important

so that the employer can revoke and waive the home office option at any time.
Time Limitations

The contract should state how many days per week the employee should be allowed to work
from home. An increase of the amount of time to be worked out of the office requires an

amendment to the contract or a notice of change.
Working hours and overtime

It is important to define the working hours, breaks and overtime in the contract. Although

activities can be arranged more flexibly in the home office, the mandatory provisions of the
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Labour Code — in particular those concerning working hours and rest periods — must be strictly
observed. The obligation to record working hours can be delegated to the employee in the home
office. If misbehaviour is suspected the employer can evaluate the access to the company server.

However, this possibility should be mentioned in the employment contract.
Data Protection and Confidentiality

The obligation to maintain confidentiality is particularly important when working in the home
office since family members might share an office etc. employees must ensure that neither
family members nor other third parties have unauthorised access to confidential business
information. The employee shall be contractually obligated to ensure that business secrets and
confidential information is protected at all times. The employee should be asked to take
technical measures to ensure data protection, for example, to use password protection on all
devices, to use a protected connection to the company network, to maintain and regularly update
the device etc. In order to make these obligations more effective, a contractual penalty could be
included in the contract.

Termination of the home office clause

It is in the interest of the employer to have the right to terminate the home office option. It is
therefore recommended to include a regulation in the contract according to which the employer
can ask the employee to return to the office at the business premises or at the regular place of

work in accordance with the employment contract.

From an Immigration point of view the employee should already have a valid work permit and

therefore no change of work permit or additional registration is needed.

As long as the employee works from the home office in Switzerland, he or she will not create
any further tax residency. The home office option will have no impact on the withholding tax

obligation of the employer and also no change on the social security contributions side.

4.2.2 Scenario Two
Situation:

An employee with a German employment contract wants to work short term (below 90 days)

remotely from Switzerland.

Challenge:
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How to set up an addendum to the local German employment contract with the option remote

work from Switzerland.

Solution:

The employer should inform the employee about the terms and conditions of a short-term

remote work arrangement in writing. The below items should at least be included:

The maximum stay is 90 days per year and the exact dates need to be reported
to the immigration authorities (Meldeverfahren), assuming the individual is a
German (EU/EFTA national) national. Any stay that exceeds the 90-day mark,
will require a work permit. A work permit will only be granted if the company
offers to the employee a local employment contract in Switzerland or an
international assignment contract.

The individual keeps his or her residency in the home country

The employee is only working for the legal entity in Germany

The individual is not allowed to close deals / contracts with local customers in
Switzerland and must not present themselves as having the authority to do so.
This reduces the risk to create a Permanent Establishment in Switzerland.

It is the responsibility of the employee to set up a reliable technology in the home
office which will allow him or her to work remotely.

The employee must ensure to have sufficient health insurance coverage in the
home and the host country. An additional insurance coverage will most probably
be needed for Switzerland.

The employee will be liable for any additional income taxes or employee social
security which may be due, and the employer is authorized to deduct these
amounts from the payroll.

The employee will be responsible for the filling of a tax return if required

This solution is suitable for employees that work for example in administration or accounting.

However, special attention is required when the request comes from a sales manager or from a

member of the leadership team as there is a higher risk that their presence abroad creates a

permanent establishment.
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In addition to that, employees should only work from a foreign country when the organization
has a legal entity in that country. This will make it easier for the employer to meet the reporting

obligations and registration requirements.

The second scenario requires the employer to inform the Swiss authorities about the intended
stay in Switzerland (Meldeverfahren). As long as the 90 days are not exceeded, and the
employee executes only tasks that are allowed to be performed under the “Meldeverfahren” no
official work permit will be required and no withholding tax obligation applies to the employer.
The employee remains subject to the social security system of Germany. However, it is
advisable to apply for an Al certificate for the time spend in Switzerland and to set up an
additional health insurance coverage. As long as the personnel cost are not charged to the legal
entity in Switzerland and the employee does not receive any additional salary out of
Switzerland, he or she stays below 183 days within twelve months in Switzerland the employee
does not create a limited tax liability. It can also be assumed that the employee keeps his or her
residency in Germany and the centre of vital interest does also not move to Switzerland.

4.2.3 Scenario Three
Situation:

A cross border commuter from Germany to Switzerland wants to work remotely from his home

in Germany.

Challenge:

How to arrange this without compliance issues.
Solution:

During the pandemic companies have asked their employees to work from home. This
possibility was also given to cross-border commuters, who otherwise commute on a daily basis
across the border to their place of work. In the past, employees did not even consider giving

this option to cross border commuters due to the tax risks.

However, it is possible to offer home offices to cross-border commuters to a limited extent
without creating tax and social security problems. According to the European Law, this is also
applicable to Switzerland because due to the Agreement of Free Movement, a person can only

be subject to the social security system of one country at the same time. A person who lives in
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Germany and works in Switzerland contributes to the social security system of Switzerland if
they have the status of a cross border commuter.

If the German employee works out of the home office in Germany for more than 25% of their
workload, he or she will be subject to the social security law in the country of residence and the
employer has to pay social security contributions there. In the case of cross-border employment
relationships, it may therefore be necessary to limit the home office work to a small workload

— for example to a maximum of 20%.

If an employee with the G permit (cross border commuter permit) works from his home in
Germany for more than 60 days within a calendar year, the individual might lose the cross-
border commuter status. If this happens the employment income would be taxed in the country

of residence which would be Germany.

In principle the employment income that is generated through physical presence in Switzerland
Is subject to withholding taxes in Switzerland. Since the Swiss tax authorities are only allowed
to tax the working days that the employee actually worked in Switzerland, the employer needs
to have a detailed record of the place of work of the employee in order to calculate the correct
tax at source amount that is due to the Swiss authorities. The days worked in Germany are
therefore fully taxable in Germany and this can lead to a higher tax burden for the employee
and to a big administrative effort for the employer.

Until recently, due to the COVID-19 pandemic, both the Swiss and the German authorities are
refraining from implementing the 25% rule consistently. This exception has remained valid
until December 31, 2021. If work in the home office is to be continued after year 2021, the
employer should review whether the amount of work carried out in Germany should be limited

contractually.

From the employer’s point of view, it should be noted that cross-border commuters, who are
allowed to work from their home office in Germany can lead to the creation of a permanent
establishment in Germany at the place of the residence of the employee. Whether the home

office is to be regarded as a permanent establishment must be checked on a case-by-case basis.

One should clarify the question of whether the actual work activity carried out by the employee
in the home office represents a relevant part of the overall activities of the Swiss company. If
this is the case, this could lead to the qualification of a permanent establishment. On the other
hand, some experts hold the opinion that no permanent establishment is to be assumed, as long

as the employer has no power of disposal over the private premises of the employee.
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Until today there is no case law on this topic, which leaves uncertainty on how the courts would
evaluate such a case. Therefore, one should be very careful when allowing cross border workers
to work from home and to review each case separately as the creation of a permanent
establishment can have serious consequences to the employer. The Swiss entity would then be
liable to pay taxes to the German government on the profits attributable to the home office
location of the employee.

4.2.4 Scenario Four
Situation:

An employee with a German employment contract wants to work in Switzerland remotely for
a period of six months up to five years.

Challenge:

How to arrange this without compliance issues.

Solution:

Set up an international assignment contract / secondment contract for the specific period.

With this international assignment contract / secondment contract it will be possible to apply
for a work permit in Switzerland. In addition, the employee can remain in the German social
security system as the planned stay in Switzerland is temporarily and below five years. The
employer should apply for an Al certificate to be relieved from contribution to the Swiss social
security system. From a tax perspective, the employee will create a tax residency in
Switzerland, which will lead to a Swiss tax liability. However, the income tax rates in
Switzerland are lower compared to the tax rates in Germany. Therefore, if the company has a
tax equalization policy for expats, they can deduct the taxes that the employee would have paid
in Germany as a hypo tax from his payroll and use this money to pay off the effective taxes in
Switzerland. In addition, the employer should set up a shadow payroll in Switzerland and pay
the withholding taxes to the Swiss tax authorities on a monthly basis. This can be a big

administrational burden to the employer.

In addition to that, the employer should make sure, that the employee breaks the tax residency

in Germany.
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After the assignment in Switzerland the employee can return to his workplace in Germany and
continue to work for his German employer without any negative effect on his social security

contributions.

4.2.5 Scenario Five

Situation:

A German employee wants to transfer to Switzerland (long term).
Challenge:

How to arrange this without compliance issues.

Solution:

In a case like this the employer can offer a local Swiss employment contract to the employee,
if a legal entity in Switzerland already exists. The Swiss local employment contract should

include the salary, benefits, working hours, holidays etc according to the Swiss law.

On the basis of the local job offer the employee can apply for a work permit in Switzerland.
The employee will most probably receive a B work permit, since his or her employment contract
is not limited. Afterwards the individual will take up residency in Switzerland and become
taxable. It would be ideal, if he or she would give up the residency in Germany, to avoid any
further taxation.

Based on the B permit, the employer will have to deduct withholding taxes from the employee’s

payroll and to transfer them on a monthly basis to the tax authorities.

Due to the local employment contract, the employee and the new employer will contribute to
the Swiss social security system. Since this system is different from the German system, it is
recommended to provide the employee with a pension gap analysis prepared by an external

provider.

In the case of an international transfer little responsibility applies to the former German

employer as the employee leaves the German legal, tax and social security system.
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4.2.6 Scenario Six
Situation:

A German employee wants to transfer to Switzerland (long term). Currently the organization

does not have a legal entity in Switzerland.

Challenge:

How to hire an employee in Switzerland without a legal entity in Switzerland.
Solution:

If the organization does not have a legal entity in Switzerland and it is not planned to open a
legal entity in Switzerland as it is time consuming and expensive, one can chose to work with
an Employer of Record (EOR). The EOR employs the individual and becomes the formal
employer. The EOR will provide an employment contract to the individual and ensures that he
or she has the right work permit to be able to legally work in Switzerland. In addition, the EOR

takes care of all the administrative work such as Payroll, Taxation, Salary and Benefits.
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5 Conclusion

During the COVID-19 pandemic for many organizations remote work suddenly became the
new normal. Remote work provides many advantages for the employees and their
organizations, like time and cost savings. However, as the Global Mobility department
continues to receive requests to work remotely, it is also the responsibility of the Management
to minimize the risk of non-compliance regarding immigration, taxation and social security.
Since the consequences of non-compliance can have a negative impact to both the employee

and the employer.

A good method to minimize compliance risks is to set up an internal policy for remote work
that is available to all employees of the organization. Here it is advisable to include internal and
external stakeholders in the process to ensure that all compliance risks are included and to

receive the feedback and support of other stakeholders.

The remote work policy sets some guidelines and provides information to the employees, but
it cannot provide an answer to all requests for remote work from abroad, as each case must be
analysed separately, and the personal situation of the employee needs to be considered as well

as the legal requirements of the respective countries involved.

Therefore, a risk assessment should be done for each case and afterwards a possible scenario

should be presented to the business for their approval.

As a last step the employee should be provided with an addendum or a new contract that outlines
the conditions of the employment and additional information on immigration, social security

and taxation.

This work is meant to provide a strong plea for more awareness of the potential challenges
related to remote work abroad and to provide some insights in possible countermeasures. An
obvious focus in this context lies in the fields of immigration, tax and social security, areas in

which all internationally acting companies’ HR departments should be well versed already.

Therefore, it is the conviction of the author that a well-concerted interplay between general and
HRT management is necessary, as well as a centralized and well-prepared management of the
above suggested measures that might permit avoiding any negative legal and fiscal outcomes

of introducing remote work right from the start.
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